THE EU EMISSIONS TRADING SCHEME: A CHALLENGE TO U.S. SOVEREIGNTY
The European Union (EU) has long been considered a global leader in environmental protection. It ratified the Kyoto Protocol to the United Nations Framework Convention on Climate Change (UNFCCC), and has continued to aggressively enact legislation to meet its future climate change strategy. 1 The regulatory and financial burdens caused by this environmental protection strategy have generally remained localized within the EU community. However, Brussels' unilateral implementation of its Emissions Trading Scheme (ETS) on civil aircraft operators has resulted in a challenge to U.S. sovereignty which could ultimately affect our economic and diplomatic national interests and, if allowed to escalate, our national security.
The application of the EU ETS to civil aviation is a contentious issue. It has been derided by U.S. policymakers as an unfair tax while simultaneously praised by EU policymakers as a cornerstone of environmental policy. The conflict this issue has caused among nations has the potential to spiral into a major trade war involving the U.S. and several of its closest allies. A solution to this volatile issue is possible through multilateral negotiations. In this paper, I propose a strategic policy option that addresses the sovereignty, economic, and environmental concerns of both Washington and Brussels. In order to frame the operational environment and define the problem, I briefly review the origin of the EU ETS and outline the sovereignty and international law objections raised by the United States and its international partners. I then provide an update on the status of legislation proposed by U.S. policymakers in response to the scheme and its inclusion of civil aircraft. After framing the environment and defining the problem, I propose a strategic response focused on multilateral negotiations and analyze the advantages and potential risks of the recommended approach. In order to be successful, any strategic option must fairly address the contentious issues defining the problem and resolve them in a manner that is feasible, acceptable, and suitable to all stakeholders. The solution I propose meets those requirements, satisfying the concerns of Washington and Brussels.
The Kyoto Protocol and Origin of the EU ETS
The Kyoto Protocol to the UNFCCC was adopted in Kyoto, Japan in 1997 and Article 17 of the Kyoto Protocol authorizes ratifying nations to use emissions trading to meet their GHG reduction commitments. 5 The emissions trading scheme that Brussels adopted is a "cap-and-trade" system based in principle on the emissions trading scheme Washington adopted to reduce sulfur dioxide in accordance with the Clean Air Act of 1990. 6 Although heavily involved in the negotiations in Kyoto, the grants exemptions to commercial aircraft with a certified maximum take-off weight of less than 5700 kilograms (12,540 pounds) and commercial operators with flight frequencies below a prescribed threshold. 12 All U.S. commercial aircraft and private business aircraft that arrive at or depart from an EU aerodrome are subject to the requirements of the trading scheme.
For the reporting year 2012, U.S. and international civil aviation CO2 emissions will be capped at ninety-seven percent of the historical CO2 emissions as measured over the period [2004] [2005] [2006] . In years 2013 to 2020, the cap is reduced to ninety-five percent of the historical average. This cap on emissions allowances forms the baseline for computation of the allocated emission credits. 13 Civil aircraft operators must obtain fifteen percent of their credits on the open market at their own expense in the first year.
They will be granted emission credits from the EU to account for the remaining eightyfive percent of the cap. In 2013, the civil aircraft operator's credits would be lowered to eighty-two percent of the baseline and they would be responsible for obtaining the remaining eighteen percent. The amount of free allowances is expected to decrease with a goal of no free credits by 2020, requiring airlines to purchase one hundred percent of their emissions credits.
14 Each civil aircraft operator is assigned an EU member state that acts as the administrator for the operator's ETS requirements. This is usually the state in which a carrier conducts the greatest number of arrival and departures. 15 For example, the vast majority of U.S. commercial carriers have been assigned to the United Kingdom. Shortly after the end of the calendar year, aircraft operators must surrender allowances equivalent to their total emissions during the preceding the year. The aircraft operator will be required to purchase additional allowances at auction or on the open market if their emissions exceed the number of free allowances. 16 If for any reason, an operator does not acquire enough emission credits, it will be required to pay an excess emissions penalty of one hundred euros per metric ton of emissions. The operator will also be required to make up the shortfall in the following year. However, a recent Massachusetts Institute of Technology (MIT) study concluded that the EU ETS could result in a substantial profit to U.S. airlines, as much as $2.6 billion.
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When all American civil aircraft operators are taken into account, including business aircraft operators, the actual cost is likely somewhere in between the two figures.
The aviation sector is the only transportation source currently subject to the ETS. Brussels currently has no plans to subject ground transportation to the ETS, although there is pending legislation to allow EU member states to increase toll charges on heavy trucks to counter their large contributions to air and noise pollution. The Eurovignette Directive, which originally authorized inter-EU tolls on heavy loads for infrastructure sustainment, would allow for a twenty to thirty percent increase in tolls to offset the costs of the pollution if the legislation is adopted. time on the ground in the United States--is subject to emissions computation. 23 In a lawsuit filed on behalf of U.S. airlines against the EU, Airlines for America argued the EU ETS as applied to aviation has an "extra-territorial effect," making it illegal under international law. The organization adamantly declared:
Such regulation by the EU of third country airlines in third country airspace is contrary to a fundamental principle of customary international law. The principle that a state has complete and exclusive sovereignty over its airspace. This principle is reflected in various international conventions and agreements, such as the Chicago Convention. 24 Representative Jerry Costello (D-IL) accused Brussels of embarking on a "…go it alone approach," stating that the ETS is contrary to international law and violates U.S.
sovereignty because of the charge for emissions "…even over our own airspace." 25 Washington's second objection to the scheme is the unilateral nature in which scheme. 38 The ease with which the resolution passed the House of Representatives was predictable, according to EU officials. It addressed three issues that are politically safe for the U.S. Government to oppose: taxes, the EU, and the environment. confirms Brussels' legal right to impose the legislation on international civil aviation. To that end, the European Commission has publicly stated that any civil aircraft operator that does not follow the EU ETS is subject to a ban from European airports.
International Escalation
The EU ETS is not exclusively a bilateral issue between the United States and the EU. As noted earlier in reference to the joint declaration from ICAO, there is sharp international disagreement with the Scheme. China, among other nations, has expressed concern over the unilateral nature of the EU legislation and has publicly stated a desire to see a negotiated solution. National security depends also on soft power, the ability of a country to generate and use its economic power and to project its national values. This, in turn, depends on long-term factors that contribute to economic growth and increase the total resource base available not only for defense but to provide economic security in the form of income and business opportunities for individuals…In addition, the increased integration of the U.S. economy into global markets means that U.S. security also depends on global economic stability, on a balanced international economy, the ability to coordinate key economic policies with other leading nations … 45 If Washington is unable to coordinate its economic policies with one of its strongest military and economic allies, this may well result in increased risk to national security. In light of this possibility, a recommended policy option is proposed.
Flight Plan for Compromise
In order to satisfy feasibility, acceptability, and suitability criteria, multilateral negotiations between Brussels and the nations opposing the EU ETS are the most logical approach to this issue. These negotiations would be conducted under ICAO leadership. This option does not seek to eliminate civil aviation inclusion in the EU ETS.
Rather, it would be an attempt to modify the legislation to address the interests of all If a third country adopts measures, which have an environmental effect at least equivalent to that of this Directive, to reduce the climate impact of flights to the Community, the Commission should consider the options available in order to provide for optimal interaction between the Community scheme and that country's measures, after consulting with that country. 47 The original intent of this section was to serve as a "linkage" to a third country's GHG mitigation system. Initially, the Directive only subjected civil aircraft arriving at an EU aerodrome to the ETS. Departing civil aircraft would be subject to the system in effect in their country of origin. 48 In fact, a cap-and-trade system for GHG reduction was under discussion among U.S. policymakers at the same time Directive 2008/101/EC was negotiated. The American Clean Energy and Security Act of 2009 was a cap-and-trade system much like the EU ETS that sought to limit GHG emissions in the United States. 49 It passed in the House of Representatives but failed to reach a vote in the Senate and was effectively dropped from consideration. 50 Ultimately, Brussels included both arriving and departing flights in the scheme due to the lack of other state-sponsored GHG reduction systems with which it could link.
An agreement to apply these equivalent measures to the aviation industry as well as to government-sponsored efficiency initiatives would recognize the sizeable investment already underway in such technologies. These industry advances include new fuel-efficient airplanes and engines, increased use of biofuels, and fuel-conserving winglets. 51 The technological improvements are not insignificant. The IPCC assumed that advances in aircraft technology and the introduction of new aircraft would increase fuel efficiency by forty to fifty percent between 1997 and 2050. 52 State-sponsored efficiency initiatives include the FAA's Next Generation Air Transportation System (NextGen), an expensive, technologically advanced navigation system. NextGen is designed to optimize routing within U.S. airspace, resulting in environmental benefits through decreased fuel consumption and corresponding emissions reduction. The key features of NextGen that result in these reductions include satellite-based navigation and the use of continuous descent approaches to the landing airport. 53 The third objective of negotiations should be an agreement to clearly mandate the use of any ETS revenue collected by EU member states from international civil aviation sources. Currently, Article 3d of Directive 2008/101/EC states the following concerning ETS revenue:
It shall be for Member States to determine the use to be made of revenues generated from the auctioning of allowances. Those revenues should [emphasis added] be used to tackle climate change in the EU and third countries, inter alia, to reduce greenhouse gas emissions, to adapt to the impacts of climate change in the EU and third countries, especially developing countries, to fund research and development for mitigation and adaptation, including in particular in the fields of aeronautics and air transport, to reduce emissions through low-emission transport and to cover the cost of administering the Community scheme… 54 This objective can be achieved through two means. First, the EU should change the language in the Directive, substituting "shall" for "should" in the relevant passage and The third risk to this approach is contrary to the entire premise of a negotiated settlement. A negotiated compromise may cost U.S. airlines far more than allowing the EU ETS to take effect with no modification. In other words, acceptance of ETS in its entirety may prove to be a revenue windfall to U.S. airlines and, in turn, American interests. As mentioned earlier, the MIT study modeling current market behavior forecasted windfall profits of as much as $2.6 billion for U.S. airlines due to the value of free carbon allowances. 58 It may well be in the U.S. economic interests to comply with the EU ETS in its current form.
Clear Skies or Turbulence?
Directive 2008/101/EC is a contentious regulation. Intended to serve as a forcing function to impel the international community to address aircraft emissions, this legislation has instead raised the ire of policymakers across the globe. If allowed to escalate, the disagreement will weaken our alliance with a strong international partner and affect our national interests. A solution to this issue is possible through multilateral negotiations led by ICAO. The agreement will necessitate compromise and deference to the views of each stakeholder in order to achieve enduring success.
The United States and the EU have enjoyed a long history of diplomatic, economic, and military cooperation. Brussels was among Washington's most ardent supporters after the attacks of September 11, 2001; many EU member states provided military and diplomatic support for the ensuing war in Afghanistan. Several of the EU's member states also went to great lengths to modify their airport security measures at the behest of the Washington, providing separate screening facilities for passengers enroute to America. 59 This cooperative spirit of international partnership forms the foundation for a compromise to this volatile disagreement. Ultimately, a negotiated settlement will strengthen our partnership with the EU and contribute to the economic, diplomatic, and security interests of the United States.
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